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The Rincon Band of Luiseno Mission Indians (“Rincon’) brought this action
against the governor of California' (“the State”) seeking, inter alia, reliance
damages and a declaratory judgment regarding the aggregate maximum number of
slot machine licenses available to Indian tribes in California who were parties to
approximately 60 essentially identical Indian Gaming Compacts between those
tribes and the State. The district court dismissed several of Rincon’s claims,
including these two. It dismissed the declaratory judgment action for failure to
join all other tribes with similar compacts, who were subject to the same licensing
pool, as required parties under Federal Rule of Civil Procedure 19. It dismissed the
claim for damages as barred by the Eleventh Amendment of the U.S. Constitution.
A partial final judgment was entered on the dismissed claims pursuant to Federal
Rule of Civil Procedure 54(b). Rincon brings this appeal to challenge the
dismissal of the declaratory judgment and reliance damage claims. We have
jurisdiction pursuant to 28 U.S.C. § 1291, and we affirm in part and reverse in part.

We review for abuse of discretion a dismissal under Rule 19 for failure to
join a required party. See Dawavendewa v. Salt River Project, 276 F.3d 1150,

1154 (9th Cir. 2002). We review de novo legal conclusions underlying the court’s

! Originally, California Attorney General William Lockyer was also named
as a defendant. Rincon conceded at the district court that Lockyer did not need to
be a party to the litigation, and the district court dismissed the claims against him.
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decision. See Disabled Rights Action Comm. v. Las Vegas Events, Inc., 375 F.3d
861, 879 (9th Cir. 2004). De novo review may therefore extend to determinations
of whether a third party’s interests would be impaired within the meaning of the
joinder rules, if that determination decided a question of law. Am. Greyhound
Racing, Inc. v. Hull, 305 F.3d 1015, 1022 (9th Cir. 2002). Immunity under the
Eleventh Amendment presents questions of law reviewed de novo. See Cholla
Ready Mix, Inc. v. Civish, 382 F.3d 969, 973 (9th Cir. 2004).

Rincon’s declaratory judgment claim challenging the State’s calculation of
the maximum number of licenses in the 1999 Compact pool presents an issue
identical to one addressed in Cachil Dehe Band of Wintun Indians v. California,
No. 06-16145 (August 8, 2008), filed contemporaneously with this memorandum
disposition. In Cachil Dehe Band, we held that an Indian tribe that is party to a
1999 Compact with California may proceed to litigate the size of the total license
pool without joining other compacting tribes, because those tribes have no
protectable interest in the size of the license pool that qualifies them as required
parties within the meaning of Rule 19(a). That ruling controls the present appeal
of Rincon’s declaratory judgment claim. Accordingly, we reverse the decision of
the district court and remand this claim for further appropriate proceedings.

We affirm the district court’s dismissal of Rincon’s action for reliance



damages against the State. A waiver of Eleventh Amendment immunity requires
“the most express language or . . . overwhelming implications . . . as will leave no
room for any other reasonable construction.” Edelman v. Jordan, 415 U.S. 651,
673 (1974) (internal quotation marks, citations and alterations omitted). Rincon
identifies no such waiver applicable here. The Compact does not waive the State’s
immunity from collateral damages actions. This damages action does not arise out
of a breach of the Compact, so it falls outside the statutory waiver for actions
“arising from . . . the state’s violation of the terms of any Tribal-State compact to
which the state is or may become a party.” Cal. Gov’t Code § 98005, upheld by
Hotel Employees & Restaurant Employees Int’l Union v. Davis, 981 P.2d 990 (Cal.
1999). Therefore, the Eleventh Amendment bars the action. We affirm the district
court’s dismissal of this claim.

The parties shall bear their own costs on appeal.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.
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General Information
Judgment and Post-Judgment Proceedings

Judgment

This Court has filed and entered the attached judgment in your case. Fed. R.
App. P.36. Please note the file stamp date on the attached decision because
all of the dates described below run from that date, not from the date you
receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1, 2)

The mandate will issue seven (7) calendar days after the expiration of the time
for filing a petition for rehearing or seven (7) calendar days from the denial of
a petition for rehearing, unless the court directs otherwise. Ifa stay of mandate
is sought, an original and four (4) copies of the motion must be filed. The
mandate is sent only to the district court or agency, we do not provide a copy
to the parties.

Publication of Unpublished Disposition (9th Cir. R. 40-2)

An order to publish a previously unpublished memorandum disposition extends
the time to file a petition for rehearing to 14 days after the date of the order of
publication or, in all civil cases in which the United States or an agency, or
officer thereof is a party, 45 days after the date of the order of publication. 9th
Cir. R. 40-2.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to 4)

0))

A. Purpose (Panel Rehearing):
A petition for panel rehearing should only be made to direct the Court's
attention to one or more of the following situations:

> A material point of fact or law overlooked in the decision;

> A change in the law which occurred after the case was submitted
and which appears to have been overlooked by the panel;

> An apparent conflict with another decision of the court which was

not addressed in the opinion.
Petitions which merely reargue the case should not be filed.



B.

(2)

Purpose (Rehearing En Banc)

. Parties should seek en banc rehearing only if one or more of the
following grounds exist:
> Consideration by the full court is necessary to secure or maintain
uniformity of its decisions; or
> The proceeding involves a question of exceptional importance; or
> The opinion directly conflicts with an existing opinion by another

court of appeals and substantially affects a rule of national
application in which there is an overriding need for national
uniformity.

Deadlines for Filing:

> A petition for rehearing may be filed within fourteen (14) days from
entry of judgment. Fed. R. App. P. 40 (1)

> If the United States or an agency or officer thereof is a party in a civil
appeal, the time for filing a petition for rehearing is 45 days from entry
of judgment. Fed. R. App. P. 40 (1)

> If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

> See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

> See 9th Cir. R. 40-2 (motion to publish unpublished disposition)

Statement of Counsel

A petition should contain an introduction stating that, in counsel’s judgment,
one or more of the situations described in the “purpose” section above exist.
The points to be raised must be stated clearly.

Form & Number of Copies

The format is governed by 9th Cir. R. 40-1 and Fed. R. App. P. 32(c)(2).
The petition shall not exceed 15 pages unless it complies with the alternative
length limitations of 4,200 words or 390 lines of text.

An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

If an unrepresented litigant elects to file a form brief pursuant to Circuit Rule
28-1, a petition for panel rehearing or for rehearing en banc need not comply
with Fed. R. App. P. 32.

The petition or answer must be accompanied by a certificate of compliance
found at Form 11.
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. If a petition for panel rehearing does not include a petition for rehearing en
banc, the movant shall file an original and 3 copies.

. If the petition for panel rehearing includes a petition for rehearing en banc, the
movant shall file an original and 50 copies.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)

. The bill of costs must be filed within 14 days after entry of judgment.
. See attached form for additional information.

Attorney’s Fees

. Circuit Rule 39-1 describes the content and due dates for attorney fee
applications.
. Any relevant forms are available on our website www.ca9.uscourts.gov or by

telephoning 415 355-7806.
Petition for Writ of Certiorari

. Please refer to the Rules of the United States Supreme Court at
www.supremecourtus.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please notify in writing within
10 days:

> West Publishing Company; 610 Opperman Drive; PO Box 64526; St.
Paul, MN 55164-0526 (Attn: Kathy Blesener, Senior Editor), and

> Clerk, U.S. Court of Appeals; PO Box 193939; San Francisco, CA
94119-3939 (Attn: Opinions Clerk).
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Form 10. Bill of Costs .....coviieeriereecrncesrissnncnsssacaccasaannanns cesssssssass (Rev. 1-1-05)

Note:

United States Court of Appeals for the Ninth Circuit

BILL OF COST

If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of service,
within 14 days of the date of entry of judgment, and in accordance with Circuit Rule 39-1. A late bill of costs must be
accompanied by a motion showing good cause. Please refer to FRAP 39, 28 U.S.C. § 1920, and Circuit Rule 39-1
when preparing your bill of costs.

V. CA No.

The Clerk is requested to tax the following costs against:

Cost REQUESTED ALLOWED

Taxable Each Column To Be Completed by the Clerk

under FRAP 39, Must Be Completed

28 U.S.C. § 1920,

Circuit Rule 39-1
No. Pages Cost per TOTAL No. Pages per Cost per TOTAL
of per Page ** COST of Doc. Page COST

Docs.* Doc. Docs.

Excerpt of Record

Appellant’s Brief

Appellee’s Brief

Appellant’s Reply

Brief

Other

TOTAL | $ TOTAL | $




Form 10. Bill of Costs - Continued

Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed pursuant to Circuit
Rule 39-1. Additional items without such supporting statements will not be considered.

Attorneys fees cannot be requested on this form.

* If more than 7 excerpts or 20 briefs are requested, a statement explaining the excess
number must be submitted.

** Costs per page may not exceed .10 or actual cost, whichever is less. Circuit Rule 39-1.

I, , swear under penalty of perjury that the services for which costs are taxed were actually and necessarily
performed, and that the requested costs were actually expended as listed.

Signature:
Date:

Name of Counsel (printed or typed):
Attorney for:

Date: Costs are taxed in the amount of $

Clerk of Court
By: , Deputy Clerk
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Carpenter, Carol

From: ca8_ecinoticing@ca9.uscourts.gov

Sent:  Friday, August 08, 2008 11:44 AM

To: Carpenter, Carol

Subject: 06-55259 Rincon Band of, et al v. Schwarzenegger, et al “"Memorandum Filed"

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits attorneys
of record and parties in a case (including pro se litigants) to receive one free electronic copy of all documents
filed electronically, if receipt is required by law or directed by the filer. PACER access fees apply to all other
users. To avoid later charges, download a copy of each document during this first viewing.

United States Court of Appeals for the Ninth Circuit
Notice of Docket Activity

The following transaction was entered on 08/08/2008 at 11:42:32 AM PDT and filed on 08/08/2008

Case Name: Rincon Band of, et al v. Schwarzenegger, et al
Case Number: 06-55259

Document(s): Document(s)

Docket Text:

FILED MEMORANDUM DISPOSITION (WILLIAM C. CANBY, ANDREW J. KLEINFELD and JAY S. BYBEE)
AFFIRMED IN PART, REVERSED IN PART AND REMANDED. Each party shall bear its own costs on appeal.
FILED AND ENTERED JUDGMENT.

The following document(s) are associated with this transaction:

Document Description:Memorandum Filed

Original Filename:06-55259.pdf

Electronic Document Stamp:

[STAMP acecfStamp_ID=1106763461 [Date=08/08/2008] [FileNumber=6611234-0]
[2ea044fe415faa0a395ceade166a09df62a005129ed5e57b49ec3b889fc313fac916827a44a001602bd33d447fd4de394d4:

Document Description:post judgment form

Original Filename:postjudgment-bill-of-cost.pdf

Electronic Document Stamp:

[STAMP acecfStamp_ID=1106763461 [Date=08/08/2008] [FileNumber=6611234-1]
[91780527f47d1a6f9878bf4b6ce0bd3695d4be1579c0b86a3caa5fe5de76e834308d4d2459be638aeebl 2be64£19fd2fa St

Notice will be electronically mailed to:

Ms. Demarchi, Kimberly Anne, Attorney: kdemarchi @ LRLaw.com

Hart, Stephen M., Attorney: SHart @LRLaw.com, ccarpent@lrlaw.com

Mr. Kaufman, Peter H., Deputy Assistant Attorney General: Peter.Kaufman @doj.ca.gov, Roberta.Matson @doj.ca.gov,
Linda.Thorpe @doj.ca.gov

USDC, San Diego: ecfappeals @casd.uscourts.gov

Notice will be mailed to:
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Crowell, Scott D., Attorney
1670 10th Street, West
Kirkland, WA 98033-0000

Hiestand, Fred J., Attorney
Counselor of Law

1121 L Street

Suite 100

Sacramento, CA 95814-0000

Hiestand, Fred James, Attorney

LAW OFFICES OF FRED J. HIESTAND
Suite 404

1121 "L" Street

Sacramento, CA 95814-0000

O'Connell, George L., Attorney
STEVENS & O'CONNELL LLP
Suite 1400

400 Capitol Mall

Sacramento, CA 95814-0000

Honorable Whelan, Thomas J., U.S. District Judge
United States District Judge

Edward J. Schwartz U.S. Courthouse

940 Front St.

San Diego, CA 92101-0000

The following information is for the use of court personnel:

DOCKET ENTRY ID: 6611234
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AFFIRMED IN PART, REVERSED IN PART AND REMANDED
DOCKET PART(S) ADDED: 5759099, 5759100
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